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had the most substantial connexion. There was no factual connexion
with England whatsoever.1 The cargo was damaged owing to the
negligent navigation of the master, and the question was whether the
company was liable.
All three courts which heard the case gave judgment for the
company, but on different grounds. An unassailable ground
would appear to be that the Newfoundland statute, by a pro-
vision that clearly affected the creation of the contract, com-
pulsorily imposed the Hague Rules upon the parties, and it was
therefore by virtue of these Rules that the company could
justify their exemption from liability. The Privy Council, how-
ever, dissenting from The Torni^1 preferred a different reason.
In their opinion the immunity of the company rested upon the
exemption clause in the contract, not upon the Rules. It could not be
rested upon the Rules, for the selection of English law to govern the
contract was effective, despite the absence of any connecting factor with
England, and by English law the Rules apply only to an outward ship-
ment from England, not to a shipment from any other country.
The significant and surprising implication of this reasoning
is that had the Rules imposed liability for negligence, the Privy
Council would have disregarded them and in reliance on the
exemption clause would have found,the shipowners blameless.
Another surprising implication of the reasoning is that it con-
dones the avoidance of the Hague Rules, though these have
been carefully designed to bring about uniformity in the mari-
time law of civilized nations. The point was made by Langton J.
in The Torni^ where, after showing that the Rules have been
adopted both by Palestine and England, he said: 'But since in
each case they apply only to outward shipments they would not,
if English law were held to apply, cover a shipment such as this
from Palestine. The position, therefore, would be produced in
which a shipment from a country governed by the Hague Rules,
made to a country also governed by the Hague Rules, would
escape the Hague Rules.'
This decision of the Privy Council, sitting notionally as a
Nova Scotian court, has been the subject of considerable
criticism, mostly adverse,4 and the suggestion may be ventured
1 Though the Board, per Lord Wright, suggested a connexion on the ground
that cthe underwriters are likely to be English*; p. 291.
* Supra, p. 226.	'      3 [1932] P. 27, at p. 37.    -
4 56 L.Q.R. 320; 3 7.L.Q. 197; Cook, Logical and Legal Bases of Conflict of
Laws, pp. 419-32; Falconbridge, Conflict of Laws (2,1^. ed.), pp; 400 et seqq.;
Cheshire, International*Contracts, pp. 31—33.

